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ABSTRACT: This article addresses the value of videotape in
forensic mental health evaluations. Literature reviews were con-
ducted using Medline and PsychInfo Databases. The authors briefly
describe the general use of videotape, explore the use of videotape
within the legal process, respond to opposition to videotape use, dis-
cuss confidentiality and consent issues, address possible exceptions
to the use of videotape, and express their unwavering support for the
use of videotape during forensic evaluations. The authors also pro-
vide a detailed set of instructions designed to assist professionals
with establishing their own videotaping system. The authors con-
clude that videotape performs an essential function in the preserva-
tion of the integrity of forensic mental health evaluations.
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The American Academy of Psychiatry and the Law (AAPL) re-
cently completed a task force report regarding the use of videotape
during forensic psychiatric evaluations (1). The task force evalu-
ated the costs and benefits of videotape, discussed clinical and eth-
ical issues germane to using videotape, and initiated the develop-
ment of a uniform standard of practice for the use of videotape.

The AAPL task force concluded that, given the current state of
research, a blanket endorsement of the use of videotape during
forensic psychiatric evaluations is premature. The panel did, how-
ever, recognize that videotaping forensic psychiatric evaluations is
a medically ethical practice. Moreover, several of the benefits of
videotape are cited within their report.

In this article, we briefly describe the general use of videotape,
explore the use of videotape within the legal process, respond to
opposition to videotape use, discuss confidentiality and consent is-
sues, address possible exceptions to the use of videotape, and ex-
press our unwavering support for the use of videotape during foren-
sic evaluations. We also provide a detailed set of instructions
designed to assist professionals with establishing their own video-
taping system.

Universal Applications

The use of audio and videotape to optimize education is a well
established practice. Recorded materials have utility in disseminat-
ing information and have long been used in the behavioral sciences
for research, documentation, professional training and public edu-
cation (2). Behavioral scientists have made use of this medium for
evaluating their own performance and highlighting areas in need of
improvement in their interview styles and techniques. Furthermore,
some therapists have used videotape as a means of enhancing pa-
tients’ self-awareness and introspection (2).

Widespread use of videotape has proved invaluable in such di-
verse areas as scientific research, enhancing reports and presenta-
tions, and providing feedback during performance training. Despite
the breadth of its availability, utility, and acceptance, the authors
contend that videotape is underutilized by forensic mental health
evaluators.

Videotape and the Legal Process

The courts have become increasingly amenable to the use of
videotaped testimony during legal proceedings. Such testimony is
widely used in the context of custody and child abuse cases. The
use of videotape with children served initially to protect children
from unnecessary, repeated interviews. According to the American
Academy of Child and Adolescent Psychiatry, the benefits of
videotape include the verbatim preservation of children’s initial
statements, the reduction of instances in which children are forced
to testify repeatedly, the presentation of videotape testimony to a
grand jury, and the educational use of videotape to improve inter-
viewer skills (3).

While the use of videotape began in the legal profession with the
investigation and prosecution of child sexual abuse, its application
has been far reaching. Videotape has been successfully employed
in a myriad of settings in which accurate preservation of evidence
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in the role treating clinician. One should be mindful of a subject’s
limited understanding of this distinction (4).

Response to Opposition

Five principal objections have been raised to the use of video-
tape in forensic mental health evaluations. We address each of
these in turn.

Third Party Presence—Attorneys will frequently argue that
their presence, or that of a representative acting on their behalf, is
necessary during a forensic evaluation. This contention is often
held to be based on the desire to ensure their client’s constitutional
rights and to verify the accuracy of future accounts of the interview
(5). Additionally, attorneys may express concern about the accu-
racy of a psychiatrist’s recollection and interpretation of nonverbal
behaviors observable during a psychiatric evaluation. An attorney
may also wish to observe the process in order to guarantee that the
level of professionalism on behalf of the psychiatrist is not com-
promised at any time during the interview. The courts have not uni-
formly upheld a right of a defendant to have counsel present during
a forensic psychiatric evaluation. In fact, in Estelle v. Smith, the
U.S. Supreme Court found that “an attorney present during the psy-
chiatric interview could contribute little and might seriously dis-
rupt the examination (6).” In some cases, however, it has been held
that the defendant may request videotape (1).

Videotape allows for the preservation of a precise account of an
evaluation. The use of a videotape system with cameras positioned
to face both the examiner and subject negates possible allegations
of impropriety. Using a dual camera design, all behavior, inter-
viewer and interviewee alike, may be accounted for without com-
promising the interview. Videotape addresses the need for verified
accuracy without the disruptive effect of the presence of an
attorney.

An additional advantage of videotape speaks directly to compli-
cations which may arise from an attorney’s presence during an ex-
amination. The attorney who attends a forensic evaluation may po-
tentially be compelled to testify regarding the interview he or she
observed. Videotaping provides counsel with an explicit account of
the interview while negating the perceived need for his or her at-
tendance. To this end, the use of videotape precludes the possibil-
ity that an attorney may be forced to withdraw as counsel under the
attorney-witness rule.

In addition, it prevents the attorney from influencing the interview
in an undiscoverable manner. For example, one of the authors par-
ticipated in a case that involved a defendant charged with kidnapping
and sexual assault. The defendant alleged that the offenses were
committed by an “alter” personality. A videotaped interview, con-
ducted by a defense-retained psychologist and psychiatrist, was at-
tended by defense counsel. As the interview progressed, the “alter”
personality was interviewed by the aforementioned experts and de-
fense counsel. During a review of the same videotape, prosecution-
retained experts determined that the defendant was malingering.

Interviewer-Interviewee Relationship—A common argument
used to dispute the use of videotape in a clinical psychiatric setting
is that such devices may interfere with the establishment of thera-
peutic rapport (5). This concern surrounds the patient’s lack of
trust, which is thought to result in a lack of openness during the
interview.

In the case of the forensic interview, however, the professional
is striving to evaluate and assess rather than to treat. The subjects,

is valued by the legal system. The ability to capture and retain an
accurate audio-visual record is an invaluable tool in law enforce-
ment interviews, depositions, grand jury testimony, crime scene
analysis, autopsies, and forensic mental health interviews.

Legal issues surrounding the use of videotape in forensic psy-
chiatric settings have been examined by both state and federal court
systems (1). Thus far, it has been concluded that an interviewer is
neither required to use nor prohibited from using videotape during
his or her interview (1). Furthermore, the interviewer is not re-
quired to provide a formal Miranda warning to the interviewee (1).
The interviewer should, however, at the onset of the interview, pro-
vide a comprehensive description of the limits of confidentiality
and attempt to obtain the subject’s consent or assent, depending
upon the context of the particular interview.

As courts become more accustomed to the use of videotaped in-
terviews, it will be necessary for mental health professionals to en-
hance their standard of practice to keep pace with the expectations
of lawyers, judges, and jurors.

Confidentiality and Consent

The use of videotape for forensic mental health interviews is ac-
companied by specific professional issues and concerns. In prepar-
ing this paper, the authors requested information from the Ameri-
can Psychiatric Association, American Academy of Psychiatry and
the Law, American Psychological Association, American College
of Forensic Psychiatry, American Board of Forensic Psychology,
the Psychiatry and Behavioral Science Section of the American
Academy of Forensic Sciences, and the American College of
Forensic Examiners.

With the exception of the AAPL task force report, none of the
aforementioned associations has issued a policy statement or
guideline about the use of videotape. However, the American Psy-
chological Association referred the authors to the Division 41 spe-
cialty guidelines of the American Psychology-Law Society. The
American Psychiatric Association, American College of Forensic
Psychiatry, and American College of Forensic Psychology, each
referred the authors to ethical guidelines regarding confidentiality
and informed consent.

According to the AAPL ethical guidelines, “the psychiatrist
maintains confidentiality to the extent possible given the legal con-
text . . . An evaluation for forensic purposes begins with notice to
the evaluee of any limitations on confidentiality.” (4) Prior to the
onset of any videotaped interview, it is incumbent upon the exam-
iner to provide the interviewee with a detailed description of both
the limits of confidentiality and the purpose of the evaluation. It is
also wise to have the interviewee sign an informed consent docu-
ment that eliminates his or her uncertainty about the limits of con-
fidentiality, and to repeat the limits of confidentiality and purpose
of the interview after taping has begun. Furthermore, the subject
must be informed (preferably on tape) of all recording devices and
the nature and potential use of the work product following the in-
terview. It is also necessary to obtain consent (or assent) for the in-
terview from either the individual or the agency acting on the sub-
ject’s behalf. With respect to consent, AAPL ethical guidelines
state, “Where consent is not required, notice is given to the evaluee
of the nature of the evaluation. If the evaluee is not competent to
give consent, substituted consent is obtained in accordance with the
laws of the jurisdiction (4).”

Furthermore, prior to the onset of any forensic psychiatric eval-
uation, it is important to remind the subject that while the evalua-
tor is a mental health professional, his or her current function is not



therefore, remain litigants rather than patients (7). Indeed, as Dietz
points out, “The most fundamental distinction between clinical and
forensic psychiatry is the absence of a doctor-patient relationship
in the latter (8).” The purpose of the interview is primarily inves-
tigative, i.e., examining and presenting evidence regarding the liti-
gant’s behavior. It is therefore incumbent upon the professional to
develop an interview style most conducive to accurate reporting by
the subject without exploiting therapeutic rapport.

Videotape Tampering—Opposition to the use of videotape on
the basis of susceptibility to tampering is simply without merit.
Videotape tampering, such as pauses or breaks, can be readily iden-
tified by laypersons lacking any special technical training. How-
ever, should a concern be raised with regard to the integrity of a
particular tape, experts are available to assess the material for flaws
(7). It is possible, though unnecessary, to further protect against
tampering by simultaneously producing duplicate copies with a
time code, which creates a daunting obstacle to any party who may
attempt to alter a videotaped interview.

Professional Liability—Resistence to the uniform use of video-
tape also arises from the concern of some evaluators regarding their
own professional liability. Although there may be evaluators who
have something to hide, we regard this as another argument in fa-
vor of videotape. The likelihood that one’s work will be examined
within a legal context is inherent in forensic psychiatry. The foren-
sic professional must never be fearful of having his or her own
work product preserved and scrutinized. Those who seek to avoid
having their work product openly reviewed raise questions regard-
ing the manner in which their work is conducted.

For example, one of the authors was retained as a prosecution
witness in a case involving a serial rapist who alleged that, during
the commission of the offenses, he suffered from a Dissociative
Identity Disorder. A defense-retained psychologist met with the de-
fendant on multiple occasions; however, only a select number of
interviews were videotaped. The defense expert’s videotaped in-
terviews were noteworthy for leading questions, the repeated use of
profane language and the absence of a time code, all of which
called into question the professionalism of the interviewer.

Professionals who are mindful and conscientious will be able to
embrace the advantages of videotape without reservations about li-
ability. In fact, videotape may serve a protective function in the
face of inquiry regarding an interviewer’s conduct during an eval-
uation. An example of the protective nature of videotape is demon-
strated by a toxic tort case in which one of the authors was retained
as a defense expert. In addition to claiming emotional damages, the
plaintiff alleged that her injuries led to a restriction in the range of
motion of her upper extremities. On direct examination, the plain-
tiff alleged that during the independent psychiatric evaluation
(which was attended by an associate of plaintiff’s counsel), the ex-
aminer berated her and engaged in hostile dialogue. During the au-
thor’s direct testimony, the veracity of the plaintiff’s allegations
was refuted through videotaped documentation of the interview
which was viewed in its entirety by the jury. The production of a
videotaped record allowed the jurors to see that the plaintiff had un-
limited use of her upper extremities and prevaricated about what
had taken place during the examination.

Heightened Workload—The potential for extensive and time-
consuming review has been cited as an additional concern sur-
rounding the use of videotape in forensic psychiatry (1). The op-
posing expert, through discovery, may have the opportunity to

examine the videotaped psychiatric interview. Subsequently, he or
she may elect to videotape his or her own interview, necessitating
the labor-intensive review of tapes from each side. Such compre-
hensive review in turn creates a scenario in which the expert may
be subject to a more rigorous cross-examination (1).

The use of videotape may indeed facilitate the need for addi-
tional time allotted to review taped interviews. It additionally may
heighten the intensity of potential cross-examination one may en-
counter. These arguments, however, are lacking in both weight and
integrity. The nature of the field is such that meticulous preparation
for report writing, testimony, and cross-examination are the cor-
nerstones of our profession. The use of a tool that allows for supe-
rior preparation of an expert witness must never be discarded out of
concern for a heightened workload.

In his text, The Psychiatrist as Expert Witness, Gutheil strongly
recommends opposing both the presence of counsel and/or video-
tape during the interview, citing (with respect to videotape) the po-
tential for distraction of the interviewer and opportunistic re-
sponses by the interviewee (9). Guthiel holds that “under rare
circumstances, an audiotape or videotape of an interview may be
constructive; it is certainly beneficial for teaching and for self-re-
view for quality assurance. Verbatim material also can be obtained
this way. However, unobtrusive note taking probably represents
the optimum compromise among choices.”

It is our position that videotape is the optimum choice for the
forensic interview. The ability to capture a subject’s unique image
and verbalizations on videotape unequivocally enhances the caliber
of the evaluation and report. In our experience, the use of videotape
does not serve as a distraction, nor does it result in response bias.
We do not dispute the benefits of note-taking, however, videotape
allows for intricacies unavailable to audiotape or note taking alone,
such as subsequent examinations of nonverbal behavior, appropri-
ateness of affect, and changes in affect during successive inter-
views. It also eliminates the possibility of intentional or uninten-
tional bias in the selection of what is documented by the note-taker.
To this end, videotape is an unparalleled instrument for preserving
the integrity of a forensic psychiatric interview.

The importance of preserving subtle aspects of an interview is
demonstrated in a case in which one of the authors was retained to
examine a defendant charged with the double murder of an elderly
couple. Both victims’ throats had been cut with a bowie knife. At the
onset of the independent psychiatric examination, the defendant was
vague and evasive, providing monosyllabic responses to the inter-
viewer’s questions. However, the defendant, a knife enthusiast,
demonstrated a marked change in his demeanor after being provided
with an illustrated catalog of knives. He spoke at length with the ex-
aminer about his knowledge of the various knives depicted in the
text. He described his familiarity with the different knives and knife-
related products. In addition to significantly increasing his verbal di-
alogue, the defendant’s affect became more animated and his rapport
with the examiner improved. Videotape provided a comprehensive
documentation of the totality of the defendant’s demeanor.

The Establishment and Use of a Videotape System

When incorporating videotape into a forensic psychiatric prac-
tice, the professional should be mindful of the audience(s) who
may ultimately view their work product. In addition to preserving
the integrity of the interview, he or she is creating a legal document
that may be introduced into a court of law. Consequently, the in-
terviewer should make a concerted effort to use equipment that en-
sures an accurate record of the proceedings.
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The AAPL task force cites standards that attorneys are obligated
to demonstrate prior to submitting a videotape into legal proceed-
ings (1). These standards address several factors that focus on the
production and utility of videotape. It is essential that forensic pro-
fessionals be aware of and comply with such standards. This in-
cludes making certain that the videotape functions properly, the
tape is authentic, the tape has not been altered, the film has been
properly maintained, the tape is clear and is in no way unintelligi-
ble or misleading, and that any confessions contained within the
tape were not coerced.

The integration of videotape into professional practice need not
be an intimidating or arduous process. When developing a video-
taping system, Dowrick contends that equipment should be se-
lected to simply meet one’s individual needs rather than succumb-
ing to the temptation of an elaborate, overly complicated system
(2). The authors agree that complexity should not be mistaken for
usefulness when purchasing video products. The use of industrial
videotape equipment is recommended as this equipment is durable
and reasonably priced. Certain features must be included in order
to create an appropriate record of any interview.

The ideal office-based videotaping system uses two cameras in
the interview area. One camera should be either mounted or on a
tripod behind the interviewee, and thus focused on the interviewer,
while a second camera should be either mounted or on a tripod be-
hind the interviewer and focused on the subject. The pictures are
then fed into the same monitor in order to produce a picture-in-pic-
ture format or a split-screen format. This dual-camera design
thwarts challenges about the non-verbal interactions between the
interviewer and the interviewee.

The video monitor ensures accurate positioning of camera
equipment and makes certain that both parties are appropriately
captured on the videotape. In addition, the monitor allows the pro-
fessional to review the end product. Notwithstanding the utility of
a monitor, having the monitor operating during an evaluation
serves as a distraction to the interview process. It is, therefore, rec-
ommended that if the monitor is located in the interview room, it
remains off during the course of the interview. With the agreement
of the interviewee’s attorney, the monitor may be attended by a
technician responsible for the videotaping.

Appropriate lighting is another factor that must be considered
during the videotaping process. It is important that shadows and
other obstacles be avoided. Positioning subjects according to light
sources and windows is important for the reproduction of clear,
precise images on tape. Lights must be set in a manner most con-
ducive to the creation of an accurate picture. It is helpful if the cam-
era is equipped with a manual iris to allow the user to determine the
overall exposure (2).

Another important consideration is inclusion of a date and time
code. We have found it extremely beneficial to have a running time
code that captures the date the interview is conducted as well as a
real time clock. The date and time code provides an added measure
of accuracy and professionalism and can be exceedingly useful af-
ter a transcript of the interview is produced. Furthermore, this pre-
caution protects against tampering with the videotape.

Gardner advises the use of equipment that allows for the simul-
taneous production of three master tapes as opposed to making one
master followed by subsequent dubbings (7). The authors agree
with this procedure. Often, one will be required to provide copies
of the interview to multiple parties associated with a particular
case. With analog equipment, subsequent dubs deteriorate with
each generation and may result in one or more of the participants
receiving an uneven work product. Moreover, the concurrent pro-

duction and distribution of three tapes helps to deter any party from
tampering with the individual copy that he or she has received.

Appropriate sound amplification is critical and must allow for an
accurate audiotaped recording. Frequently, built-in audio recording
equipment used with hand held recreational video machines is vul-
nerable to audio feedback and a disproportionate volume of ambi-
ent sounds in close proximity to the camera. To this end, it is worth-
while to invest in a high quality omnidirectional microphone, or to
equip each participant with their own microphone, so as to ensure
that the sound is of excellent quality.

In addition to a comprehensive videotaping system, a backup au-
diotape recording should be made to preserve a separate and dis-
tinct audio account of the interview. The audiotape not only main-
tains the audio record, but is essential if one plans to have a
transcript made of the interview. It is highly ineffective and time-
consuming for a transcriptionist to use the videotape as his or her
primary source for preparing a transcript. Rather, it is far more pro-
ductive to use an audiotape as the mechanism by which all tran-
scripts are made.

Thoughtful selection of the type of audiotapes and videotapes
used will add to the quality of the recording. We have found that
videotapes should run no longer than 120 min, and the audiotapes
should allow for 60 min of recording per side, for a total of 120 min
per tape. The use of 120 min audiotapes and videotapes allows the
interviewer to routinely change both audiotape and videotape at 2
h intervals. This is most effectively achieved when your audiotape
player has an auto-reverse function that allows for audiotape
recording on both sides of the tape without having to manually turn
over the tape. We discourage the use of extended play videotapes,
as the quality of these tapes is frequently inferior to standard VHS
products, and the lack of coordination between audio and video
recording may result in unnecessary confusion or distraction.

Storage of video and audiotapes is no more cumbersome than
storing written records. Videotapes are roughly one inch in width
and seven inches in length, therefore, two tapes placed adjacent to
one another require no more space than an inch thick stack of stan-
dard paper. Audiotapes, which are substantially smaller, take up
even less space.

In addition to establishing a comprehensive office-based video
system, the professional may need portable equipment. When in-
terviewing individuals housed in correctional settings or psychi-
atric facilities, the evaluator may be required to perform the evalu-
ation on-site. Portable equipment will usually be less elaborate than
a stationary system. However, one must make every effort to en-
sure that the work product remains of superior quality. The portable
system must include a video camera and a tripod. Again, it is es-
sential that the video camera be equipped with a date and time
code. As previously discussed, all videotape should be supple-
mented with an audio backup to facilitate transcription. When con-
ducting an on-site evaluation, the interviewer should position the
camera so as to capture the images of both parties on screen. This
is usually best achieved by placing the camera to the side, thus pro-
viding a profile view of both interviewer and interviewee. It is of
particular importance that one use only the highest quality video-
tape in conducting evaluations of this nature. As simultaneous pro-
duction of duplicates is likely not possible, quality videotape will
minimize distortion on subsequent dubbings.

Exceptions to the Use of Videotape

Institutional policies and financial constraints may make video-
taping each and every forensic evaluation impractical. In these
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cases, every effort should be made to audiotape the evaluation,
thereby preserving the integrity of the spoken word. Furthermore,
there are rare occasions whereby a stationary videotaping system
may be unable to capture an evaluee who cannot sit still.

The authors also recognize that the development and implemen-
tation of a comprehensive videotaping system may present a finan-
cial hardship for part-time practitioners or for professionals in the
early stages of their practice. One way to overcome this obstacle is
for forensic mental health professionals to share the cost of equip-
ment. As videotaping equipment becomes increasingly affordable,
we believe that more and more forensic evaluations will be, and
should be, videotaped.

Even professionals who videotape their forensic evaluations will
come across certain situations when the cost of videotaping may
not be justified by the nature of the evaluation (e.g., pre-sentence
reports, social security disability evaluations). In such cases, foren-
sic mental health professionals must assess the effect that forgoing
a videotaped evaluation will have on their work product.

Conclusion

The use of videotape during forensic mental health evaluations
is advantageous for all parties who have an interest in seeking the
truth. Videotape permits the preservation of data in order for all
subsequent evaluators to have access to equivalent material. Fur-
thermore, it allows for the identification of any instances in which
interviewers asked leading questions, implanted ideas or symp-
toms, or otherwise shaped the evidence. Videotape further provides
a verbatim record so evaluators needn’t rely on memory or note-
taking ability to faithfully capture the exact language that is so of-
ten the most important finding in a forensic psychiatric interview.
The use of videotape encourages evaluators to conduct interviews
of a quality that can withstand scrutiny, while concurrently pro-
tecting evaluators against unfounded claims of impropriety, all
without introducing a third person into the interview room. Video-
taped evaluations additionally protect the attorney, who may have
otherwise wished to attend an evaluation, from being called as a
witness.

The AAPL Task Force concluded that, given the current state of
research available, it was unable to provide a blanket recommen-
dation regarding the use of videotape in forensic psychiatry (1).

The Task Force did, however, determine that videotaping of inter-
views is an ethically acceptable medical practice. Furthermore, it is
recognized that other legal and professional sources (e.g., statutes,
case law, and practice guidelines) may require or recommend
videotaping in certain circumstances. It was recommended that all
forensic training programs consider the educational use of video-
taping forensic interviews.

According to Dietz, “Some of the consumers of forensic psychi-
atric services are poorly equipped or unmotivated to distinguish
among mediocrity, proficiency, and excellence” (10). The authors
believe that through the use of videotape in forensic interviews, one
is able to bridge the gap between proficiency and excellence in his
or her own practice. Videotape performs an essential function in
preserving the integrity of forensic interviews. No other medium
allows for the complete and accurate recording of data that a video-
tape provides.
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